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April 8,2016 APR 1 ¢ 206
BY CERTIFIED MAIL eeoene —
ToR
Curt Spalding, Regional Administrator Citizen Suit Coordinator
EPA New England, Region 1, Environment and Natural Resources
5 Post Office Square - Suite 100 Division
Boston, MA 02109-3912 Law and Policy Section

Certified # 7014 3490 0000 7429 8565 P.O. Box 7415
Ben Franklin Station

Gina McCarthy, Administrator Washington, DC 20044-7415
US EPA Headquarters Certified # 7014 3490 0000 7429 8589
Anel Rios Building

1200 Pennsylvania Ave., N'W.
Washington, DC 20460
Certified # 7014 3490 0000 7429 8558

Re:  Notice of Filing of Complaint and Execution of Consent Decree in
Clean Water Action v. R.H. Willson. Inc.;
Case No. 1:16-cv-10675-DJC

Dear Sirs/Madams:

In accordance with Section 505(c)(3) of the Federal Water Pollution Control Act, 33
U.S.C. § 1365 (c)(3), and 40 CFR 135.4, we are enclosing a conformed copy of a complaint
filed by this office on behalf of Clean Water Action against R. H. Willson, Inc. on April 8,
2016.

Also enclosed pursuant to 40 CFR 135 .4 please find an executed copy of the parties’
proposed Consent Decree resolving the above captioned action brought under the citizen suit
provision of the Clean Water Act. We have informed the Court of the parties’ settlement and
of the statutory requirement of 45 days’ notice to the United States prior to entry of any
Consent Decree. Please feel free to call me if you have any questions about the enclosed.
Thank you.

Sincerely,
] 4 ]
/ /////J’Za;// {/[, e

Nora J. Chorover






EPA Region I, EPA Headquarters, Dept. of Justice
April 8, 2016
Page 2

Enclosures

cc: Martin Suuberg, Commissioner

Massachusetts Department of Environmental Protection
One Winter Street

Boston, MA 02108
Certified # 7014 3490 0000 7429 8572

Kristine S. Symonds, Esq. (by email)






UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

CLEAN WATER ACTION,
Plaintiff, Rt

v. CaseNo:  1:16-cv-10675
R H WILLSON, INC,

Defendant

CONSENT DECREE

WHEREAS, plaintiff Clean Water Action (“Clean Water Action”) is a nationwide non-
profit organization working for prevention of pollution in the nation’s waters;

WHEREAS, defendant R H WILLSON, INC (“RH WILLSON?Y) operates an
automobile salvage yard at 44 North Street, Pepperell, Massachusetts that is the subject of this
lawsuit (the “Facility”);

WHEREAS, Clean Water Action alleges that stormwater from the Facility discharges to
the Nissitissit River and adjacent wetlands and waterways and that these stormwater discharges
are regulated puisuant to the federal Clean Water Act (the “Act”) and covered by the Final
National Pollutant Discharge Flimination Sysfem (*NPDES™) Multi-Sector General Permit
issued by the United States Environmental Protection Agency (the “Storm Water Permit”) See
33 U.S.C. §§ 1311(a), 1342(a), 1342(p); 65 Fed Reg 64746 (Oct. 30,2000); 73 Fed Reg 56572
(Sept. 29, 2008); 80 Fed. Reg. 34403 (June 4, 2015).

WHEREAS, on December 3, 2015, Clean Water Action provided notice of alleged

violations of the Act, and of Clean Water Action’s intention to file suit against R.H Willson to
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the Administrator of the United States Envitonmental Protection Agency (“EPA™); the
Administrator of EPA Region I; the Massachusetts Department of Environmental Protection; and
to R H Willson, pursuant to Section 505 ofthe Act, 33 US.C § 1365;

WHEREAS, following receipt of the December 3, 2015 Notice, R. H. Willson has hired a
consultant to assist it with Clean Water Act compliance, has prepared a Stormwater Pollution
Prevention Plan and has submitted a Notice of Intent to be covered by the Storm Water Permit;

WHEREAS, R.H Willson anticipates that these steps, together with implementation of
the Best Management Practices (“BMPs”) and other measures set forth herein, will enable it to
comply with applicable state water quality standards, benchmark limits, and any applicable
effluent standards set forth in the Storm Water Permit;

WHEREAS, R H Willson denies the allegations of Clean Water Action that R H
Willson has violated the Storm Water Permit or the Act;

WHEREAS, the parties have decided that it is in the best interests of all parties to resolve
the litigation by agreement without adjudication of any fact, allegation, or law set forth above;
and

WHEREAS, this Consent Decree (“Consent Decree™) shall be submitted to the United
States Department of Justice for the forty-five (45) day statutory teview period pursuant to 33
USC §1365(c)

NOW THEREFORE IT IS HEREBY STIPULATED BETWEEN THE SETTLING

PARTIES, AND ORDERED AND DECREED BY THE COURT, AS FOLLOWS:
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INJUNCTIVE RELIEF
1. R H Willson agrees to operate the Facility in compliance with the applicable
requuements of the Storm Water Permit and the Act, including any amendments to the Storm
Water Permit or the Act that may be made during the term of this Consent Decree.
2 Defendant will “teduce and/or eliminate” its stormwater pollutant discharges “to the
extent achievable using control measures (including best management practices) that are
technologically available and economically practicable and achievable in light of best industry
practice " (Stormwater Permit, page 14).
3. Defendant will implement control measures consistent with EPA’s Industrial Stormwater
Fact Sheet for Automobile Salvage Yards, including any amendments to the Fact Sheet that may
be made during the term of this Consent Decree.
4 All stormwater discharges, including wetlands on the north and west of the Facility will

be appropriately monitored before such stormwater enters the wetlands or creek

5 Involvement by Clean Water Action.

a. R H. Willson shall permit representatives of Clean Water Action to perform up to
two site visits to the Facility during normal daylight business hours during each year for the two
years following the Effective Date of this Consent Dectee, provided that Clean Water Action
notifies R H. Willson in writing at least 48 hows in advance of any such site visit. During such
site visit, Clean Water Action shall have access to and permission to copy R H Willson’s curient
SWPPP and any and all documentation required to be kept on site by the Storm Water Permit.

b For the term of this Decree, R H Willson shall provide Clean Water Action with
the following documents, by emailing them to compliance@cleanwater org and

nchorover@choroverlaw com:
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6.

1

Copies of all documents R H. Willson submits to EPA, the Commonwealth of
Massachusetts and/or the Town of Pepperell concerning the Facility's storm
water discharges, including but not limited to all documents and repoits
submitted as required by the Storm Water Permit. Such documents and reports
shall be submitted contemporaneously with their submission to the
governmental entity.

Copies of any revisions to R H Willson’s SWPPP within 48 hours of a request
by Clean Water Action.

All Quarterly Visual Inspection Forms and Routine Facility Inspection Forms,
including laboratory results for the samples, shall be submitted to Clean Watet
Action with the Annual Report

To expedite its compliance monitoring activities as provided by this Consent
Decree, Clean Water Action has provided a compliance questionnaue to R H.
Willson in the form attached hereto as Exhibit A. R H. Willson shall complete
the questionnaire to the best of its knowledge and provide the completed
questionnaire to Clean Water Action at the same time that it provides copies of

its quarterly monitoring reports.

PAYMENT, FEES AND COSTS

R H. Willson shall pay the sum of $20,000 (the “Payment”) to the Nashoba Conservation

Trust for projects intended to protect o1 enhance water quality in the vicinity Nissitisit River

Watershed or the Nashua River Watershed The Payment shall be made in four equal

installments of $5,000, according to the following schedule:



Payment #1 ($5,000) by no later than September 1, 2016

Payment #2 ($5,000) by no later than January 1, 2017

Payment #3 ($5,000) by no later than May 1, 2017

Payment #4 ($5,000) by no later than September 1, 2017
No portion of the Payment shall be disbursed or otherwise granted directly or indirectly to Clean
Water Action Each installment shall be delivered by certified mail, return 1eceipt requested, or
by nationally recognized overnight delivery company, to: Nashoba Conservation Trust, ¢/o Ken
Hartlage, President, P.O. Box 188, Pepperell, MA Evidence of payment of each installment
shall be provided to Clean Water Action
7 Within thirty (30) days after the Effective Date of this Consent Decree, R.H. Willson
shall reimburse Clean Water Action in the amount of $12,500 to defray Clean Water Action’s
investigation fees and costs, consultant fees and costs, and attorneys’ fees incurred up to the date
of entry of this Consent Decree Payments shall be made by check o1 money otder, made out to
Law Office of Nora ] Chorover, and be delivered by certified mail, return receipt requested, or
by nationally recognized overnight delivery company, to Nora ] Chorover, Law Office of Nora
J Chorover, 11 Green Street, Boston, MA 02130
8. R.H Willson shall pay to Clean Water Action a $10,000 to be placed in a Client Trust
Account held for its benefit by Law Office of Nora J Chorover, to be used to reimburse Clean
Water Action for reasonable fees and costs incurted to monitor R H Willson’s compliance
during the two year term of this Consent Deciee (“Monitoring Payment™) The Monitoring
Payment shall be made in two equal installments of $5,000 each, according to the following

schedule:

Monitoring Payment #1 ($5,000) within 60 days after entry of this Consent Deciee
Monitoring Payment #2 ($5,000) within one year of entry of this Consent Dectee
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Each Monitoting Payment installment shall be paid by check or money order, made out to Law
Office of Nora J Chorover, Client Trust Account, and be delivered by certified mail, retuin
receipt requested, ot by nationally recognized overnight delivery company, to Law Office of
Nora J. Chorover, 11 Green Street, Boston, MA 02130. Nothing in this paragraph ot in this
Consent Decree shall restrict Clean Water Action’s tight to seek additional compensation for

fees or costs that it incurs to enforce R H. Willson’s complhance with the terms of this Consent
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Decree, and nothing herein shall be construed as a waiver of R H. Willson’s 1ight to contest any
such action. Any portion of the $10,000 that remains in the account at the expiration of the two
year term of this Consent Decree shall be returned to R H. Willson within 30 days of a request
made by R H. Willson, provided that such request is made within 30 days of the expiration of the
Consent Decree.

9. At any time during the final six months of the term of this Consent Deciee, Clean Water
Action may propose to R H Willson that the term of the Consent Decree be extended for an
additional year. Concurrent with the making of any such proposal, Clean Water Action will

inform R.H Willson of the amount of monitoring funds remaining in the monitoring account

RETTENN

Should the parties agree to a one year extension, then they shall file a joint motion with the Court
for the extension. Within 15 days of an Order by this Court granting a joint motion to extend the
term of the Consent Decree by one yeat, R H Willson shall make an additional monitoring
payment to Clean Water Action in an amount that equals the difference between the remaining
monitoting funds being held by Clean Water Action and $5,000. Neither party shall seek costs,
including attorney fees, in connection with such proposal o1 motion Should the parties not reach
agreement pursuant to this paragraph, then the Consent Decree shall expire consistent with

paragraph 15.



EFFECTIVE DATE OF CONSENT DECREE

10 The parties recognize that, pursuant to 33 U.S C. § 1365(c)(3), this Consent Decree
cannot be entered until forty-five (45) days after the 1eceipt of a copy of the proposed Consent
Decree by the United States Attorney General and EPA Therefore, upon signing of this Consent
Decree by the parties, Clean Water Action shall serve, or cause to be served, copies of this
Consent Decree upon the EPA Administrator, the Regional EPA Administrator, and the Attorney
General for teview, as 1equired by 40 C.F R. § 135 5 Upon the expiration of the forty-five (45)
day review petiod provided by 33 U S C. § 1365(c)(3), the parties will jointly move the Court for
entry of this Consent The date that the Court enters this Consent Dectee is the Effective Date of
this Consent Decree. In the event the Court does not so enter this Consent Decree in the form
presented, subject to Paragiaph 28 below, the provisions of this Consent Decree shall be null and
void and of no effect

RELEASE
11 Upon the Effective Date of this Consent Deciee, Clean Water Action, on its own behalf
and on behalf of its members, parents, subsidiaiies, affiliates, successots, assigns, directots,
officers, agents, attorneys, representatives, and employees, releases R H Willson and all its
managers, members, parents, subsidiaries, affiliates, directors, officers, agents, attorneys,
tepresentatives, employees, predecessors in interest in or title to the Facility, successors, and
assigns from, and waives forever all claims, whether known or unknown, for damages, penalties,
fines, sanctions, mitigation, fees (including fees of attorneys, experts, and othess), costs,
expenses or any other sum incurted or claimed or which could have been claimed in this Action,
for the alleged failure to comply with the Act and the Storm Water Permit at the Facility, up to
and including the date this Consent Dectee is executed by the parties. Clean Water Action does

not release any claims to enforce any term of this Consent Decree. Clean Water Action does not
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release any claims for violations of the Storm Water Permit or the Act that may occur or
continue after the date this Consent Dectee is executed by the parties

12 R H. Willson, on its own behalf and on behalf of its parents, subsidiaries, affiliates,
predecessots in interest in or title to the Facility, successors, assigns, directors, officets, agents,
attorneys, reptesentatives, and employees, releases Clean Water Action and its members,
subsidiaries, affiliates, successors, assigns, directors, ofticers, agents, attorneys, representatives,
and employees from, and waives forever all claims, whether known or unknown, which arise
from or pettain to this Action, including all claims for fees (including fees of attotneys, experts,
and others), costs, expenses or any other sum incurred or claimed or which could have been
claimed for matters associated with or related to this Action up to and including the date this
Consent Decree is executed by the parties. R.H Willson does not release any claims to enforce
any term of this Consent Decree. R H. Willson does not release any claims for activities or
events that may occur or continue after the date this Consent Decree is executed by the parties.

DISPUTE RESOLUTION

13. If a dispute under this Consent Deciee arises, or either party believes that a
breach of this Consent Agreement has occurred, the parties shall meet and confer within fourteen
(14) calendar days of receiving written notification from the other party of a request for a
meeting to determine whether a violation has occurred and to develop a mutually agreed upon
plan, including implementation dates, to resolve the dispute. If the parties fail to meet and confer,
or the meet-and-confer does not resolve the issue, after at least seven (7) days have passed after
the meet-and-confer occurred or should have occurted, either party shall be entitled to all rights
and remedies under the law, including filing a motion with the District Court of Massachusetts,
which shall retain jurisdiction over this matter for the limited purposes of enforcement of the

terms of this Consent Decree The patties shall be entitled to seek fees and costs incurted in any
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such motion Any fee determination by the Court shall be governed by the provisions set forth in
Section 505(d) of the Clean Water Act, 33 U S.C. §1365(d) and applicable case law interpreting
such provisions

MISCELLANEOUS PROVISIONS

14 This Consent Decree was entered by the parties as a settlement of disputed matters, and
neither this Consent Decree nor any action taken pursuant to it shall be construed as an
admission of any fact or liability, either expressed o1 implied; and this Consent Decree shall not
be offered by the parties heteto or any other person as evidence of any alleged fact or liability

15 The Term of this Consent Decree shall be two (2) yeats after the Effective Date.

16. This Consent Decree shall be binding on the parties and on their respective successors
and assigns.

17. This Consent Decree may be executed in one or more counterparts which, taken together,
shall be deemed to constitute one and the same document

18 Nothing in this Consent Decree shall be construed to limit in any way R H. Willson’s
obligations under any federal, state, or local law or regulation governing any activity required by
this Consent Decree.

19 Inthe event that any of the provisions of this Consent Decree is held by a court to be
unenfoiceable, the validity of the enforceable provisions shall not be adversely affected.

20 The language in all parts of this Consent Decree, unless otherwise stated, shall be
construed according to its plain and ordinary meaning.

21 The undersigned are authorized to execute this Consent Decree on behalf of their
respective parties and have read, understood and agreed to all of the terms and conditions of this

Consent Decree.
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22, All agreements, covenants, representations and warranties, express or implied, oral or
written, of the parties concerning the subject matter of this Consent Decree are contained herein.
This Consent Decree and any attachments are made for the sole benefit of the parties, and no
other person or entity shall have any rights o1 remedies under o1 by reason of this Consent
Decree, unless otherwise expressly provided fot therein.

23 The parties expressly understand and agree that each party has fieely and voluntarily
entered into this Consent Decree with and upon advice of counsel.

24 This Consent Decree and any attachments contain all of the terms and conditions agreed
upon by the parties relating to the matters covered by the Consent Decree, and supetsede any and
all prior and contemporaneous agreements, negotiations, cortespondence, understandings, and
communications of the parties, whether oral o1 written, respecting the matters covered by this
Consent Decree. This Consent Decree may be amended or modified only by a writing signed by
the parties or their authorized representatives, followed by ordet of the Court adopting such
change

25 Any notices o1 documents required or provided for by this Consent Decree or related
thereto that are to be provided to Clean Water Action pursuant to this Consent Decree shall,
unless otherwise provided in this Consent Deciee, be sent via electronic mail to

nchorover@choroverlaw.com and compliance(@cleanwater org.

Any notices or documents required or provided for by this Consent Decree or related
thereto that are to be provided to R H Willson pursuant to this Consent Decree shall, unless
otherwise provided in this Consent Decree, be hand delivered, sent by U S. Mail, postage
prepaid, or by nationally recognized overnight delivery company, and addressed as follows, or
sent via electronic mail to R H Willson, Inc., Attn: Roberta Willson, 44 North Street, Pepperell,

MA 01463 or sent by email to 1swillson7@gmail.com.
10
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Each party shall notify the other parties of any change in their contact information within
fourteen (14) days of any such change.
26 R H. Willson does not, by entering into this Consent Decree, waive any defenses or rights
with respect to any allegation or claim asserted by anyone, including Clean Water Action, of any
kind or nature arising or alleged after the date R H Willson signs this Consent Dectee, and R .H.
Willson does not waive any defenses or rights with respect to any allegation or claim which may
be asserted by EPA o1 the Commonwealth of Massachusetts
27 Signatures of the parties transmitted by facsimile or electronic mail are binding.
28 If for any reason the Court should decline to approve this Consent Decree in the form
presented, the Consent Decree shall be null and void and the parties agree to work together in
good faith to attempt to agree on modifications to this Consent Decree within thirty (30) days to
make it acceptable to the Court

This Court shall retain jurisdiction over this matter and allow this action to be reopened
for the purpose of enabling the parties to this Consent Dectee to apply to the Court for any
further order that may be necessary to construe, carry out, enforce compliance and/or resolve any
dispute 1egarding the terms or conditions of this Consent Decree.

Clean Water Action

T
TR F e

By: - Dated:  #PTtt 2.

R.H Willson, Inc.

AT oo s ,
By: A Gy o L, G (e~ Dated:  © P // /6

i

APPROVED:

United States District Judge
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EXHIBIT A TO CONSENT DECREE

COMPLIANCE QUESTIONNAIRE
Facility: R.H. WILLSON, INC.

Date:

Quarter:

1. Are all analytical results for this quarter’s sampling attached hereto?
YES NO

If so, please list each outfall that a sample was taken from and the sampling date:

a. Outfall: Sample Date:
b. Outfall: Sample Date:
c. Outfall: Sample Date:
d. Outfall: Sample Date:
e. Outfall: Sample Date:
f. Outfall: Sample Date:
g. Outfall: Sample Date:
h. Outfall: Sample Date:

2. After a collection of 4 quarterly samples, is the average of the 4 monitoring values for any
parameter in exceedence of the benchmark or is an exceedance of the 4 quarter average
mathematically certain from any quarter’s analytical results?

YES NO

If so, please list all actions taken to mitigate or eliminate exceedence and the actual or
expected completion date of each action:

a. QOutfall: Action:
Completion Date:
b. Outfall: Action:

Completion Date:




¢. Outfall: Action:

Completion Date:

d. Outfall: Action:
Completion Date:
e. Outfall: Action:

Completion Date:

f.  Qutfall: Action:

Completion Date:

g. Outfall: Action:

Completion Date:

h. Outfall: Action:

Completion Date:

1. Outfall: Action:

Completion Date:

3. Has the facility conducted construction and/or implemented improvements/best practice
measures as required under the Consent Decree?

YES NO

If so, please list all actions taken and actual or expected completion date:
a. Qutfall: Action:

Completion Date:

b. Outfall: Action:

Completion Date:

c. Outfall: Action:

Completion Date:




d. Outfall: Action:

Completion Date:

e. OQutfall: Action:

Completion Date:

f. Qutfall: Action:

Completion Date:

g. Outfall: Action:

Completion Date:

h. Outfall: Action:

Completion Date:

i. Qutfall: Action:

Completion Date:

4. Has the facility updated its Stormwater Management Plan or SWPPP in accordance with the
Consent Decree?

YES NO

If so, please list the updates:

5. Has the facility made any changes/updates to its operation and maintenance plans in
accordance with the Consent decree or otherwise?

YES NO

If so, please list all changes below, including date of change and whether change is ongoing:




6. Additional information and/or questions that will assist with compliance monitoring:
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NORA J CHOROVER (Bar No. 547352) Filed Electronically 04/08/2016
Law Office of Nora J. Chorover

11 Green Street

Boston, MA 02130

617-477-3550

Attorney for Plaintiff
CLEAN WATER ACTION

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

CLEAN WATER ACTION, Case No. 1:16-cv-10675
Plaintiff, COMPLAINT FOR DECLARATORY AND
INJUNCTIVE RELIEF AND CIVIL
v PENALTIES

R.H. Willson, Inc.,
(Clean Water Act,

Defendant 33 U.S.C. §§ 1251 to 1387)

CLEAN WATER ACTION (“CWA”) by and through its counsel, hereby alleges:

INTRODUCTION

1. This is a civil suit brought under the citizen suit enforcement provisions of the Clean Water
Act, 33 U.S.C. § 1251, et seq. (the “Clean Water Act” or “the Act”). Plaintiff seeks declaratory
judgment, injunctive relief, and other relief the Court deems appropriate for Defendant’s illegal
discharges of polluted stormwater to wetlands that are hydrologically connected to the Nissitissit
River. R H. Willson, Inc. (“R.H. Willson”) operates an automobile salvage yard at 44 North Street,
Pepperell, Massachusetts (the “Facility”). As rain or snow melt comes into contact with the
Facility, it picks up pollutants and flows to the Nissitissit River.

2. Activities that take place at industrial facilities, such as material handling and storage, are
often exposed to the weather. As runoff from rain or snow melt comes into contact with these

matenals, it picks up pollutants and transports them to nearby storm sewer systems, rivers, lakes,
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or coastal waters. Stormwater pollution is a significant source of water quality problems for the
nation’s waters. The Massachusetts Department of Environmental Protection has determined that
stormwater runoff represents the single largest source responsible for water quality impairments in

the Commonwealth’s rivers, lakes, ponds, and marine waters.

JURISDICTION AND VENUE

3. This Court has subject matter jurisdiction over the parties and the subject matter of this
action pursuant to Section 505(a)(1)(A) of the Act, 33 U.S.C. § 1365(a)(1)(A), and 28 U.S.C.

§ 1331 (an action arising under the laws of the United States).

4. On December 3, 2015, Plaintiff provided notice of Defendant’s violations of the Act, and
of its intention to file suit against Defendant (the “Notice Letter”), to the Administrator of the
United States Environmental Protection Agency (“EPA”); the Administrator of EPA Region 1; the
Commissioner of the Massachusetts Department of Environmental Protection (“DEP”); and to
Defendant, as required by the Act, 33 U.S.C. § 1365(b)(1)(A).

5. More than sixty days have passed since notice was served on Defendant and the state and
Federal agencies. Neither EPA nor the Commonwealth of Massachusetts has commenced or is
diligently prosecuting a court action to redress the violations alleged in this complaint. This action
is not barred by any prior administrative penalty under Section 309(g) of the Act, 33 U.S.C.

§ 1319(g).

6. Venue is proper in the District Court of Massachusetts pursuant to Section 505(c)(1) of the
Act, 33 U.S.C. § 1365(c)(1), because the source of the violations is located within this judicial

district.

PARTIES

7. Plaintiff CLEAN WATER ACTION (“CWA”) is a nationwide non-profit public benefit
corporation organized under the laws of the District of Columbia, with offices located in Boston

and Northampton, Massachusetts. CW A has approximately 50,000 members who live, recreate,

2
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and work in and around waters of the Commonwealth of Massachusetts, including the Nissitissit
River. CWA works to protect the nation’s water resources. To further this goal, CWA actively
seeks Federal and state agency implementation of the Act and other laws and, where necessary,
directly initiates enforcement actions on behalf of itself and its members.
8. Members of CWA have a recreational, aesthetic and/or environmental interest in the
Nissitissit River and it adjacent wetlands. One or more of such members who reside in the Town of
Pepperell use and enjoy the Nissitissit River and its adjacent wetlands for recreation, sightseeing,
wildlife observation and/or other activities in the vicinity of and downstream of Defendant’s
discharges. These members use and enjoy the waters into which Defendant has caused, is causing,
and will continue to cause, pollutants to be discharged. The interests of CWA’s members have
been, are being, and will continue to be adversely affected by Defendant’s failure to comply with
the Clean Water Act, as alleged herein. The relief sought herein will redress the harms to Plaintiff
caused by Defendant’s activities.
9. Continuing commission of the acts and omissions alleged herein will irreparably harm
Plaintiff and the citizens of the Commonwealth of Massachusetts, for which harm they have no
plain, speedy, or adequate remedy at law.
10.  Defendant R.H. Willson is a Massachusetts corporation that operates an automobile salvage
yard in Pepperell, Massachusetts.

STATUTORY BACKGROUND

11. Pollutant Discharges without a Permit are Illegal. The Clean Water Act makes the

discharge of pollution into waters of the United States unlawful unless the discharge is in
compliance with certain statutory requirements, including the requirement that the discharge be
permitted by the Federal Environmental Protection Agency (“EPA”) under the National Pollutant
Discharge Elimination System (“NPDES”). Sections 301(a), 402(a) and 402(p) of the Act. 33
U.S.C. §§ 1311(a), 1342(a), 1342(p).
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12. EPA Has Made Stormwater Discharges from Automobile Salvage Yards Subiject to the

Requirements of EPA’s General Industrial Stormwater Permit. In order to minimize polluted

stormwater discharges from industrial facilities, EPA has issued a general industrial stormwater
permit (“Stormwater Permit”). EPA first issued the Stormwater Permit in 1995 and reissued the
permit in 2000, 2008, and 2015. See 60 Fed. Reg. 50804 (Sept. 29, 1995); 65 Fed. Reg. 64746
(Oct. 30, 2000); 73 Fed. Reg. 56572 (Sept. 29, 2008); 80 Fed. Reg. 34403 (June 4, 2015).
automobile salvage yards are subject to the requirements of this Stormwater Permit. Stormwater
Permit, Appendix D, pg. D-3.

13. Automobile Salvage Yards Must Comply with the Requirements of the Stormwater Permit.

The Stormwater Permit requires these facilities to, among other things:

a. prepare a Stormwater Pollution Prevention Plan, Stormwater Permit, pg. 30;

b. submit to EPA an accurate “Notice of Intent” to be covered by the permit, Stormwater
Permit, pg. 9;

c. ensure that stormwater discharges do not cause or have the reasonable potential to
cause or contribute to a violation of water quality standards, Stormwater Permit, pg. 20;

d. ensure that pollutant control measures minimize pollutants in stormwater discharges,
Stormwater Permit, pg. 14;

e. implement particular pollutant control measures applicable specifically to automobile
salvage yards, Stormwater Permit, pgs. 123 (prior Permit pgs. 95-96),

f. monitor stormwater discharges at all Facility outfalls in each of the first four full
quarters of permit coverage for compliance with benchmark limitations applicable
specifically to automobile salvage yards, Stormwater Permit, pgs. 124 (prior Permit pg.
96),

g. report all monitoring results for all Facility outfalls to EPA by specified deadlines,

Stormwater Permit, pgs. 48-49;
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h. conduct corrective action after the average of four quarterly samples exceeds EPA
benchmark value, Stormwater Permit, pgs. 27, 42;

1. conduct routine facility inspections at least quarterly (Stormwater Permit, pg. 22) and
quarterly visual assessments (Stormwater Permit, pg. 24) to, among other things,
sample and assess the quality of the Facility’s stormwater discharges, ensure that
stormwater control measures required by the Permit are functioning correctly and are
adequate to minimize pollutant discharge (Stormwater Permit, pg. 14), and timely
perform corrective actions when they are not, (Stormwater Permit, pgs. 22-26);

j. timely prepare and submit to EPA annual reports that include findings from the facility
inspections and visual assessments and the documentation of corrective actions,
Stormwater Permit, pgs. 49-50; and

k. comply with any additional state requirements, see Stormwater Permit, pgs. 170-171.

14 Citizens May Bring an Action to Enforce these Requirements. Section 505(a)(1) and

Section 505(f) of the Act provide for citizen enforcement actions against any “person,” including
individuals, corporations, or partnerships, for violations of NPDES permit requirements and for
unpermitted discharges of pollutants. 33 U.S.C. §§ 1365(a)(1) and (f), § 1362(5). An action for
injunctive relief under the Act is authorized by 33 U.S.C. § 1365(a). Violators of the Act are also
subject to an assessment of civil penalties of up to $37,500 per day, pursuant to Sections 309(d)
and 505 of the Act, 33 U.S.C. §§ 1319(d), 1365 and 40 CF.R. §§ 19.1 - 19.4.

STATEMENT OF FACTS
15.  Defendant owns and operates an automobile salvage yard at 44 North Street, Pepperell,
Massachusetts (the “Facility”).
16.  Numerous activities at the Facility take place outside and are exposed to rainfall. These
include, without limitation, vehicle dismantling, used parts storage, outdoor vehicle and equipment

storage, and vehicle and equipment maintenance.
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17. Industrial machinery and heavy equipment are operated, maintained, or stored at the
Facility in areas exposed to stormwater flows.

18.  During every rain event, rainwater flowing over areas of the Facility becomes contaminated
with pollutants. Polluted stormwater from the Facility discharges to wetlands hydrologically

connected to the Nissitissit River.

CAUSES OF ACTION

FIRST CAUSE OF ACTION

Discharges of Contaminated Storm Water Without a Permit
Section 301(a) of the Act, 33 U.S.C. § 1311(a)

19.  Plaintiff incorporates the allegations contained in the above paragraphs as though fully set
forth herein.

20.  During rain events, rainwater flowing over exposed materials at the Facility becomes
contaminated with pollutants.

21.  The contaminated rainwater then flows from the Facility into wetlands hydrologically
connected to the Nissitissit River.

22. Snowmelt at the facility becomes contaminated with pollutants and flows from the Facility
into wetlands hydrologically connected to the Nissitissit River.

23, Since at the least May 1, 2011 to the present, Defendant has been discharging polluted
stormwater from the Facility into wetlands hydrologically connected to the Nissitissit River
without a permit, in violation of the Clean Water Act. Sections 301(a), 402(a) and 402(p) of the
Act, 33 U.S.C. §§ 1311(a), 1342(a), 1342(p).

24.  The days during the last five years on which rain, snowmelt or other factors caused
stormwater to be discharged from the Facility are listed on Exhibit A hereto.

25.  Every day since May 1, 2011 to the present that Defendant discharged polluted stormwater
from the Facility without a permit is a separate and distinct violation of Section 301(a) of the Act,

33 U.S.C. § 1311(a). These violations are ongoing and continuous.

6
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SECOND CAUSE OF ACTION

Failure to Comply with a Permit for Industrial Stormwater Discharges
Section 301(a) of the Act, 33 U.S.C. § 1311(a)

26.  Plaintiff incorporates the allegations contained in the above paragraphs as though fully set
forth herein. Regulated industrial discharges are required at a minimum to comply with the
requirements of the Stormwater Permit, which include but are not limited to the requirements set
forth in paragraph 13, above.

27. Since at the latest May 1, 2011 to the present, R H. Willson has failed to comply with the
requirements of the Stormwater Permit, including each of the requirements described at paragraph
13, above.

28.  Each and every day on which R H. Willson has failed to comply with the Stormwater
Permit is a separate and distinct violation of Section 301(a) of the Clean Water Act, 33 U.S.C. §
1311(a), and Section 402 of the Act, 33 U.S.C. § 1342.

RELIEF REQUESTED

Wherefore, Plaintiff respectfully requests that this Court grant the following relief:

1. Declare Defendant to have violated and to be in violation of the Act as alleged herein;
2. Enjoin Defendant from discharging contaminated stormwater from the Facility;

3. Require Defendant to implement the requirements of the Stormwater Permit;

4. Order Defendant to pay civil penalties of up to $37,500 per day of violation, pursuant to

Sections 309(d) and 505(a) of the Act, 33 U.S.C. §§ 1319(d), 1365(a) and 74 Fed. Reg. 626, 627
(2009);

5. Order Defendant to take appropriate actions to restore the quality of navigable waters
impaired by its activities;

6. Award Plaintiff’s costs (including reasonable investigative, attorney, witness, and
consultant fees) as authorized by the Act, 33 U.S.C. § 1365(d); and

7. Award any such other and further relief as this Court may deem appropriate.
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Dated: 4/8/2016 Respectfully submitted,

/s/Nora J. Chorover

NORA J. CHOROVER (Bar No. 547352)
Law Office of Nora J. Chorover

11 Green Street

Boston, MA 02130

Phone: 617-477-3550
nchorover(@choroverlaw.com

Attorney for Plaintiff
CLEAN WATER ACTION

CLEAN WATER ACTION’S CORPORATE DISCLOSURE STATEMENT

Pursuant to Rule 7.1 of the Federal Rules of Civil Procedure and Massachusetts District Court
Local Rule 7.3, Plaintiff Clean Water Action states that it does not have a parent corporation and

no publicly held company owns 10% or more of its stock.
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